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A jury convicted Jose David Fortanel of attempted criminal threats.  Included in 

the fines and penalties the trial court imposed at sentencing was a $400 fine pursuant to 

Penal Code section 1203.097.  The parties agree this fine was improperly imposed.  

We modify the judgment to eliminate the fine and otherwise affirm the judgment. 

BACKGROUND & DISCUSSION 

 The underlying facts are not relevant to the sole issue appellant raises on appeal, 

thus we recount only a brief procedural background.  In April 2009, appellant was 

charged with two counts of making criminal threats in violation of Penal Code section 

422.1  The information filed alleged appellant threatened his ex-girlfriend, and his ex-

girlfriend’s sister.  A jury acquitted appellant of two counts of making criminal threats 

and also found him not guilty of the lesser included offense of attempted criminal threats 

with respect to his ex-girlfriend’s sister.  However, the jury found appellant guilty of 

making attempted criminal threats to his ex-girlfriend.  

 The trial court sentenced appellant to a one-year prison sentence and assessed 

various fines, including a $400 domestic violence fine under section 1203.097, 

subdivision (a)(5).  At the time of sentencing, section 1203.097, subdivision (a)(5) 

provided in relevant part:  “If a person is granted probation for a crime in which the 

victim is a person defined in Section 6211 of the Family Code, the terms of probation 

shall include all of the following: . . . . A minimum payment by the defendant of four 

hundred dollars ($400) to be disbursed as specified in this paragraph. .  . .” 

 Appellant argues, and Respondent agrees, that since the trial court did not grant 

appellant probation, by its own terms section 1203.097, subdivision (a)(5), did not apply.  

We agree.  The trial court’s assessment of this fine was unauthorized since appellant was 

not granted probation.  We modify the judgment to eliminate the fine, and otherwise 

affirm.  (People v. Welch (1993) 5 Cal.4th 228, 235 [reviewing court may correct 

unauthorized sentence even if error was not raised below]; People v. Cates (2009) 

170 Cal.App.4th 545, 552.) 

                                                                                                                                                  

1  All further statutory references are to the Penal Code. 
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DISPOSITION 

 The $400 fine assessed pursuant to Penal Code section 1203.907 is stricken.  

The trial court shall amend the abstract of judgment to reflect the modified judgment, and 

shall forward copies to the Department of Corrections and Rehabilitation.  As modified, 

the judgment is affirmed.   

  

 

        BIGELOW, P. J. 

We concur: 

 

FLIER, J.   

 

 

GRIMES, J. 


